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ATTORNEY r ei nst at ement  pr oceedi ng.    Reinstatement granted.  

 

¶1 PER CURI AM.    We r evi ew t he r ecommendat i on of  t he 

r ef er ee,  Ri char d M.  Esenber g,  t hat  Al an D.  Ei senber g' s pet i t i on 

seeki ng t he r ei nst at ement  of  hi s l i cense t o pr act i ce l aw i n 

Wi sconsi n be deni ed.   Al t hough t he r ef er ee f ound t hat  At t or ney 

Ei senber g' s conduct  dur i ng t he t er m of  hi s suspensi on has been 

exempl ar y,  t hat  he has f ul l y compl i ed wi t h t he t er ms of  t he 

suspensi on or der ,  and t hat  he has mai nt ai ned compet ence and 

l ear ni ng i n t he l aw dur i ng t he suspensi on,  t he r ef er ee 

never t hel ess r ecommended agai nst  gr ant i ng t he pet i t i on f or  
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r ei nst at ement  because he concl uded At t or ney Ei senber g has not  

pr oven by c l ear ,  sat i sf act or y,  and convi nci ng ev i dence t hat  he 

has a pr oper  under st andi ng of  and at t i t ude t owar d t he st andar ds 

t hat  ar e i mposed upon t he member s of  t he bar  and t hat  he wi l l  

act  i n conf or mi t y wi t h t hem,  nor  has he pr oven t hat  he can be 

saf el y r ecommended t o t he l egal  pr of essi on,  t he cour t s,  and t he 

publ i c as a per son f i t  t o be consul t ed by ot her s and t o 

r epr esent  t hem and ot her wi se act  i n mat t er s of  t r ust  and 

conf i dence,  and i n gener al  t o ai d i n t he admi ni st r at i on of  

j ust i ce as a member  of  t he bar  and as an of f i cer  of  t he cour t s.   

The r ef er ee al so concl uded t hat  At t or ney Ei senber g has not  

pr oven by c l ear ,  sat i sf act or y,  and convi nci ng evi dence t hat  hi s 

r esumpt i on of  t he pr act i ce of  l aw wi l l  not  be det r i ment al  t o t he 

admi ni st r at i on of  j ust i ce and wi l l  not  be subver si ve of  t he 

publ i c i nt er est .    

¶2 At t or ney Ei senber g f i l ed a r esponse t o t he r ef er ee' s 

r epor t  and r ecommendat i on,  pur suant  t o SCR 22. 32( 2) , 1 r equest i ng 

t hat  t hi s cour t  not  adopt  t he r ecommendat i on of  t he r ef er ee and 

i nst ead gr ant  t he pet i t i on f or  r ei nst at ement .   Thi s cour t  i ssued 

an or der  i ndi cat i ng i t  woul d benef i t  f r om addi t i onal  br i ef i ng on 

t he quest i on of  whet her  At t or ney Ei senber g has sat i sf i ed t he 

r equi r ement s f or  r ei nst at ement .   Af t er  consi der at i on of  t hose 

br i ef s,  al ong wi t h t he r ef er ee' s r epor t  and t he ent i r e r ecor d,  

we concl ude t hat  At t or ney Ei senber g' s pet i t i on f or  r ei nst at ement  

                                                 
1 SCR 22. 32( 2)  s t at es t hat  " [ w] i t hi n 10 days af t er  t he 

f i l i ng of  t he r ef er ee' s r epor t ,  t he pet i t i oner  and t he di r ect or  
may f i l e i n t he supr eme cour t  a r esponse t o t he r epor t . "  
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shoul d be gr ant ed.   We al so di r ect  t hat  t he cost s of  t he 

r ei nst at ement  pr oceedi ng,  whi ch t ot al  $9089. 18 as of  May 25,  

2006,  be pai d by At t or ney Ei senber g.    

¶3 At t or ney Ei senber g' s l i cense t o pr act i ce l aw i n t hi s 

st at e was suspended f or  a per i od of  one year ,  ef f ect i ve Apr i l  6,  

2004,  f or  engagi ng i n ei ght  count s of  mi sconduct  commi t t ed i n 

f i ve separ at e mat t er s.   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Ei senber g,  2004 WI  14,  269 Wi s.  2d 43,  675 N. W. 2d 747.   

The mi sconduct  i ncl uded f ai l i ng t o t ake st eps t o pr ot ect  a 

c l i ent ' s i nt er est s upon t er mi nat i on of  r epr esent at i on;  f ai l ur e 

t o di scl ose al l  r el evant  i nf or mat i on t o t he Of f i ce of  Lawyer  

Regul at i on ( OLR) ;  engagi ng i n conduct  i nvol v i ng di shonest y,  

f r aud,  decei t ,  or  mi sr epr esent at i on;  knowi ngl y maki ng a f al se 

st at ement  of  f act  t o a t r i bunal ;  engagi ng i n conduct  i nt ended t o 

di sr upt  a t r i bunal ;  v i ol at i ng t he at t or ney' s oat h;  ent er i ng i nt o 

a busi ness t r ansact i on wi t h a c l i ent ;  usi ng means whi ch have no 

subst ant i al  pur pose ot her  t han t o embar r ass,  del ay,  or  bur den a 

t hi r d per son i n t he cour se of  r epr esent i ng a c l i ent ;  and 

knowi ngl y maki ng a f al se st at ement  of  mat er i al  f act  or  l aw t o a 

t hi r d per son.   At t or ney Ei senber g had been di sci pl i ned f or  

pr of essi onal  mi sconduct  on t hr ee pr evi ous occasi ons.   Two of  

t hose pr oceedi ngs r esul t ed i n a suspensi on of  hi s l i cense t o 

pr act i ce l aw.   The t hi r d r esul t ed i n a publ i c r epr i mand.    

¶4 At t or ney Ei senber g f i l ed a pet i t i on f or  r ei nst at ement  

of  hi s l i cense on Januar y 11,  2005.   A publ i c hear i ng was hel d 

on t he r ei nst at ement  pet i t i on on Jul y 25,  2005.   Sever al  

wi t nesses t est i f i ed i n opposi t i on t o r ei nst at ement  of  At t or ney 
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Ei senber g' s l i cense,  c i t i ng hi s  l ack of  c i v i l i t y  and i nabi l i t y  

t o t ake ser i ousl y t he pr of essi onal  obl i gat i ons of  an at t or ney.  

¶5 At t or ney Ei senber g t est i f i ed i n suppor t  of  hi s 

pet i t i on f or  r ei nst at ement .   He expl ai ned t hat  s i nce t he 

suspensi on he had at t ended cont i nui ng l egal  educat i on ( CLE)  

pr ogr ams t ot al i ng 109 cr edi t s,  33 1/ 2 of  whi ch wer e f or  

at t endance at  pr of essi onal  et hi cs cour ses.   He sai d he had been 

heavi l y i nvol ved i n t he r eal  est at e pr of essi on,  whi ch i nvol ved 

negot i at i ng and br i ngi ng peopl e t oget her ,  and he had been an 

act i ve par t i c i pant  i n t he Gr eat er  Mi l waukee Associ at i on of  

Real t or s Et hi cs Gr i evance Ar bi t r at i on Commi t t ee.   I n addi t i on,  

At t or ney Ei senber g t est i f i ed t hat  he had ser ved as t he execut i ve 

secr et ar y of  t he Wi sconsi n Umpi r es Associ at i on,  was a co- f ounder  

and execut i ve di r ect or  of  t he Nor t h Shor e Hi st or i cal  Soci et y,  

was a cont r i but i ng edi t or  of  a Lat i no newspaper ,  and was act i ve 

i n wor k on behal f  of  var i ous humane ani mal  soci et i es.   He al so 

sai d he had been el ect ed t o t he boar d of  di r ect or s of  an 

or gani zat i on cal l ed Ci t i zens f or  Responsi bl e Gover nment ,  whi ch 

anal yzes pol i t i cal  devel opment s and seeks account abi l i t y  f r om 

publ i c of f i c i al s.  

¶6 Mul t i pl e wi t nesses al so t est i f i ed i n suppor t  of  

At t or ney Ei senber g' s pet i t i on f or  r ei nst at ement .   At t or ney 

Ei senber g' s wi t nesses descr i bed hi m as f or cef ul ,  aggr essi ve,  

t ough,  and br i ght  and sai d t hey wer e convi nced he i s r emor sef ul  

about  t he conduct  t hat  l ed t o hi s most  r ecent  suspensi on and i f  

he i s r ei nst at ed he wi l l  be a ver y good at t or ney agai n.   
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¶7 The r ef er ee i ssued hi s r epor t  and r ecommendat i on on 

Sept ember  8,  2005.   The r ef er ee not ed t hat  i n assessi ng whet her  

an at t or ney has demonst r at ed by c l ear ,  sat i sf act or y,  and 

convi nci ng evi dence t hat  he has met  t he r equi r ement s f or  

r ei nst at ement ,  t her e i s no pr esumpt i on of  r ehabi l i t at i on upon 

t he expi r at i on of  a speci f i ed t er m of  suspensi on wi t h no 

evi dence of  i nt er veni ng or  subsequent  mi sconduct  pr esent .   See 

I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Hyndman,  2002 WI  6,  ¶4,  

249 Wi s.  2d 650,  638 N. W. 2d 293.    

¶8 The r ef er ee not ed t hat  At t or ney Ei senber g has 

cer t ai nl y demonst r at ed t hat  he has mai nt ai ned l ear ni ng i n t he 

l aw and he has mai nt ai ned a r ecor d of  var i ed communi t y ser vi ce 

dur i ng t he per i od of  hi s suspensi on.   The r ef er ee al so not ed 

t hat  wi t nesses who t est i f i ed on At t or ney Ei senber g' s behal f  

r ef l ect ed t hat  at  l east  some of  hi s l egal  c l i ent s wer e hi ghl y 

appr eci at i ve of  hi s ser vi ces and woul d wel come t he oppor t uni t y  

t o r et ai n hi m i n t he f ut ur e.   The r ef er ee al so sai d t her e was no 

evi dence of  di shonest  conduct  dur i ng t he per i od of  suspensi on.   

However ,  t he r ef er ee was t r oubl ed by At t or ney Ei senber g' s past  

conduct  and how t hat  past  conduct  mi ght  pr edi ct  hi s f ut ur e 

behavi or .   The r ef er ee' s comment s i n t hi s r egar d i ncl ude:  

I  r ecogni ze t hat  t her e i s of t en a connect i on bet ween 
over zeal ous advocacy and mi sr epr esent at i on and,  
t her ef or e,  concer ns about  Mr .  Ei senber g' s abi l i t y  t o 
r est r ai n hi msel f  ar e not  unr el at ed t o t he pot ent i al  
f or  mi sr epr esent at i on as hi s di sci pl i nar y hi st or y 
r eveal s.   Mr .  Ei senber g has mor e of t en been f ound 
gui l t y of  mi sr epr esent at i on i n t he cour se of  advocacy 
as opposed t o ef f or t s at  per sonal  gai n.    
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The pr i nci pal  quest i on t hen,  r egar di ng 
r ei nst at ement ,  seems t o be Mr .  Ei senber g' s f aci l i t y  t o 
t ake over l y aggr essi ve posi t i ons i n advocat i ng hi s own 
i nt er est s and,  at  t i mes,  t hose of  hi s c l i ent s.   Each 
of  hi s pr i or  suspensi ons i nvol ved such conduct  .  .  .  .  

Zeal  i n an at t or ney i s a v i r t ue but  onl y t o a 
poi nt .   Bot h ef f ect i ve advocacy and compl i ance wi t h 
t he dut i es l awyer s owe t o t he cour t s,  t he publ i c and 
t o par t i c i pant s i n t he j udi c i al  pr ocess r equi r e t he 
abi l i t y  t o di scer n when an ar gument  i s f r i vol ous and 
when t he admi t t edl y f ai nt  bounds of  c i v i l i t y  have been 
t r ansgr essed.  

Put  anot her  way,  l awyer s need an i nt er nal  voi ce 
t hat  t el l s  t hem when t o st op.   Mr .  Ei senber g has of t en 
f ai l ed t o hear  t hat  voi ce.  

.  .  .  .  

.  .  . [ T] he quest i on her e i s not  whet her  Mr .  
Ei senber g has hear d t hat  caut i onar y voi ce i n t he past  
( c l ear l y,  t oo of t en,  he has not )  but  whet her  he wi l l  
hear  i t  i n t he f ut ur e.  

¶9 The r ef er ee f ound i t  t r oubl i ng t hat  At t or ney Ei senber g 

di d not  unambi guousl y apol ogi ze f or  t he conduct  t hat  l ed t o hi s 

most  r ecent  suspensi on.   Whi l e t he r ef er ee acknowl edged t hat  i n 

and of  i t sel f ,  t he mer e f ai l ur e t o apol ogi ze mi ght  not  be st r ong 

evi dence agai nst  r ei nst at ement ,  t he r ef er ee sai d,  " [ t ] he naggi ng 

sense t hat  Mr .  Ei senber g st i l l  doesn' t  get  i t  i s  st r engt hened by 

hi s at t i t ude t owar d t he Ref er ee' s f i ndi ngs i n t he case l eadi ng 

t o suspensi on. "   The r ef er ee not ed when asked about  t he f i ndi ngs 

made by t he r ef er ee i n t he suspensi on mat t er ,  At t or ney Ei senber g 

asser t ed t hat  t hi s cour t  had sai d t hat  t he r ef er ee' s r epor t  was 

" bi ased, "  t hat  t he cour t  " somewhat  agr eed"  t hat  t hr ee of  t he 

count s may not  have been pr oven,  and he r epeat edl y sai d t he 
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cour t  had somehow modi f i ed t he r ef er ee' s cr edi bi l i t y  f i ndi ngs 

whi ch wer e " devast at i ngl y cr i t i cal "  of  At t or ney Ei senber g.    

¶10 The r ef er ee i n t he r ei nst at ement  pr oceedi ng not ed t hat  

t hi s cour t  di d no such t hi ng and al t hough t he cour t  di d say 

t hat ,  on one of  t he count s,  a t r i er  of  f act  coul d have gone 

ei t her  way,  i t  af f i r med each of  t he r ef er ee' s f i ndi ngs of  f act  

as not  c l ear l y er r oneous.   The r ei nst at ement  r ef er ee not ed t hat  

when pr essed,  At t or ney Ei senber g sai d t hat  t hi s cour t  must  have 

di sagr eed wi t h t he suspensi on pr oceedi ng r ef er ee t o some ext ent  

because i t  di d not  adopt  t hat  r ef er ee' s r ecommendat i on of  

r evocat i on.   The r ei nst at ement  r ef er ee not ed t hat  t hi s cour t  

expr essl y sai d t hat  t he mi sconduct  t hat  was pr oven,  al ong wi t h 

Mr .  Ei senber g' s past  di sci pl i nar y hi st or y,  woul d cer t ai nl y 

war r ant  r evocat i on but  t he cour t  decl i ned t o i mpose t hat  

sanct i on because,  gi ven Mr .  Ei senber g' s age,  r evocat i on mi ght  

ef f ect i vel y pr ohi bi t  hi m f r om ever  pr act i c i ng l aw agai n.   The 

r ei nst at ement  r ef er ee sai d somehow At t or ney Ei senber g appar ent l y 

i nt er pr et ed an act  of  mer cy as at  l east  a par t i al  v i ndi cat i on,  

and he sai d t hi s was t r oubl i ng.    

¶11 The r ei nst at ement  r ef er ee al so not ed t hat  At t or ney 

Ei senber g r epeat edl y made comment s suggest i ng or  expr essl y 

c l ai mi ng t hat  he has been si ngl ed out  and t r eat ed i n ways no 

ot her  l awyer  woul d be.   I n t he r ef er ee' s opi ni on,  al l  of  t hese 

concer ns r ai sed doubt s as t o whet her  At t or ney Ei senber g 

under st ands t he st andar ds t o whi ch he must  conf or m.   

¶12 The r ef er ee r ecommended t hat  At t or ney Ei senber g' s 

pet i t i on f or  r ei nst at ement  be deni ed,  t hat  he be di r ect ed t o 
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t ur n over  t he bal ance of  hi s t r ust  account  t o t he st at e 

Uncl ai med Pr oper t y Fund,  and t hat  he be or der ed t o pay t he cost s  

of  t he r ei nst at ement  pr oceedi ng.   The r ef er ee sai d t hat  i n t he 

event  t hi s cour t  shoul d r ei nst at e At t or ney Ei senber g' s l i cense,  

t he r ei nst at ement  shoul d be condi t i oned on hi s  r ei mbur si ng t he 

Wi sconsi n Lawyer s '  Fund f or  Cl i ent  Pr ot ect i on i n t he amount  of  

$11, 500. 2   

¶13 As not ed above,  f ol l owi ng r ecei pt  of  t he r ef er ee' s 

r epor t  and t he r esponses t her et o f i l ed by At t or ney Ei senber g and 

t he OLR,  t hi s cour t  r equest ed t he par t i es t o f i l e addi t i onal  

br i ef s addr essi ng t he quest i on whet her  At t or ney Ei senber g has 

sat i sf i ed t he r equi r ement s f or  r ei nst at ement .   Af t er  car ef ul  

consi der at i on of  t hose addi t i onal  br i ef s i n conj unct i on wi t h t he 

r ef er ee' s r epor t  and t he ent i r e r ecor d,  we concl ude t hat  

At t or ney Ei senber g' s pet i t i on f or  r ei nst at ement  shoul d be 

gr ant ed.   

                                                 
2 The r ecor d i ndi cat es t hat  At t or ney Ei senber g subsequent l y 

pai d t he Wi sconsi n Lawyer s '  Fund f or  Cl i ent  Pr ot ect i on $11, 500 
under  pr ot est .  
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¶14 SCR 22. 31( 1) 3 pr ovi des t he st andar d t o be met  f or  

r ei nst at ement .   Speci f i cal l y,  t he pet i t i oner  must  show by cl ear ,  

sat i sf act or y,  and convi nci ng ev i dence t hat  he or  she has t he 

mor al  char act er  t o pr act i ce l aw,  t hat  hi s or  her  r esumpt i on of  

t he pr act i ce of  l aw wi l l  not  be det r i ment al  t o t he 

admi ni st r at i on of  j ust i ce or  subver si ve of  t he publ i c i nt er est ,  

and t hat  he or  she has compl i ed wi t h SCR 22. 26 and t he t er ms of  

t he or der  of  suspensi on.   I n addi t i on t o t hese r equi r ement s,  SCR 

22. 29( 4) 4 st at es r el at ed r equi r ement s t hat  a pet i t i on f or  

                                                 
3 SCR 22. 31( 1)  pr ovi des:   Rei nst at ement  hear i ng.  

( 1)   The pet i t i oner  has t he bur den of  
demonst r at i ng,  by c l ear ,  sat i sf act or y,  and convi nci ng 
evi dence,  al l  of  t he f ol l owi ng:  

( a)   That  he or  she has t he mor al  char act er  
t o pr act i ce l aw i n Wi sconsi n.  

( b)   That  hi s or  her  r esumpt i on of  t he 
pr act i ce of  l aw wi l l  not  be det r i ment al  t o t he 
admi ni st r at i on of  j ust i ce or  subver si ve of  t he publ i c  
i nt er est .  

( c)   That  hi s or  her  r epr esent at i ons i n t he 
pet i t i on,  i ncl udi ng t he r epr esent at i ons r equi r ed by 
SCR 22. 29( 4) ( a)  t o ( m)  and 22. 29( 5) ,  ar e 
subst ant i at ed.  

( d)   That  he or  she has compl i ed f ul l y wi t h 
t he t er ms of  t he or der  of  suspensi on or  r evocat i on and 
wi t h t he r equi r ement s of  SCR 22. 26.  

4 SCR 22. 29( 4)  pr ovi des:   Pet i t i on f or  r ei nst at ement .  

( 4)   The pet i t i on f or  r ei nst at ement  shal l  show 
al l  of  t he f ol l owi ng:  

( a)   The pet i t i oner  desi r es t o have t he 
pet i t i oner ' s l i cense r ei nst at ed.  
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( b)   The pet i t i oner  has not  pr act i ced l aw 

dur i ng t he per i od of  suspensi on or  r evocat i on.  

( c)   The pet i t i oner  has compl i ed f ul l y wi t h 
t he t er ms of  t he or der  of  suspensi on or  r evocat i on and 
wi l l  cont i nue t o compl y wi t h t hem unt i l  t he 
pet i t i oner ' s l i cense i s r ei nst at ed.  

( d)   The pet i t i oner  has mai nt ai ned 
compet ence and l ear ni ng i n t he l aw by at t endance at  
i dent i f i ed educat i onal  act i v i t i es.  

( e)   The pet i t i oner ' s conduct  s i nce t he 
suspensi on or  r evocat i on has been exempl ar y and above 
r epr oach.  

( f )   The pet i t i oner  has a pr oper  
under st andi ng of  and at t i t ude t owar d t he st andar ds 
t hat  ar e i mposed upon member s of  t he bar  and wi l l  act  
i n conf or mi t y wi t h t he st andar ds.  

( g)   The pet i t i oner  can saf el y be 
r ecommended t o t he l egal  pr of essi on,  t he cour t s and 
t he publ i c as a per son f i t  t o be consul t ed by ot her s 
and t o r epr esent  t hem and ot her wi se act  i n mat t er s of  
t r ust  and conf i dence and i n gener al  t o ai d i n t he 
admi ni st r at i on of  j ust i ce as a member  of  t he bar  and 
as an of f i cer  of  t he cour t s.  

( h)   The pet i t i oner  has f ul l y compl i ed wi t h 
t he r equi r ement s set  f or t h i n SCR 22. 26.  

( j )   The pet i t i oner ' s pr oposed use of  t he 
l i cense i f  r ei nst at ed.  

( k)   A f ul l  descr i pt i on of  al l  of  t he 
pet i t i oner ' s busi ness act i v i t i es dur i ng t he per i od of  
suspensi on or  r evocat i on.  

( 4m)   The pet i t i oner  has made r est i t ut i on t o 
or  set t l ed al l  c l ai ms of  per sons i nj ur ed or  har med by 
pet i t i oner ' s mi sconduct ,  i ncl udi ng r ei mbur sement  t o 
t he Wi sconsi n l awyer s’  f und f or  c l i ent  pr ot ect i on f or  
al l  payment s made f r om t hat  f und,  or ,  i f  not ,  t he 
pet i t i oner ' s expl anat i on of  t he f ai l ur e or  i nabi l i t y  
t o do so.  
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r ei nst at ement  must  show.   Al l  of  t hese addi t i onal  r equi r ement s 

ar e ef f ect i vel y i ncor por at ed i nt o SCR 22. 31( 1) .    

¶15 We wi l l  adopt  a r ef er ee' s f i ndi ngs of  f act  unl ess t hey 

ar e c l ear l y er r oneous.  Concl usi ons of  l aw ar e r evi ewed de novo.   

See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Car r ol l ,  2001 WI  130,  

¶29,  248 Wi s.  2d 662,  636 N. W. 2d 718.   We not e t hat  t he 

r ef er ee' s concl usi ons t hat  At t or ney Ei senber g has f ai l ed t o 

pr ove by c l ear ,  sat i sf act or y,  and convi nci ng evi dence t hat  he 

has a pr oper  under st andi ng of  and at t i t ude t owar d t he st andar ds 

t hat  ar e i mposed upon t he member s of  t he bar  and t hat  he wi l l  

act  i n conf or mi t y wi t h t hem;  t hat  he has f ai l ed t o pr ove t hat  he 

can be saf el y r ecommended t o t he l egal  pr of essi on,  t he cour t s,  

and t he publ i c as a per son f i t  t o be consul t ed by ot her s and t o 

r epr esent  t hem;  and t hat  he has al so f ai l ed t o pr ove t hat  hi s 

r esumpt i on of  t he pr act i ce of  l aw wi l l  not  be det r i ment al  t o t he 

admi ni st r at i on of  j ust i ce and wi l l  not  be subver si ve of  t he 

publ i c i nt er est  ar e denomi nat ed as f i ndi ngs of  f act .   We deem 

t hese st at ement s t o be concl usi ons of  l aw and we wi l l  r evi ew 

t hem as such.   

¶16 We det er mi ne t hat  t he r ef er ee' s r emai ni ng f act ual  

f i ndi ngs ar e not  c l ear l y er r oneous and we adopt  t hem.  

¶17 As pr evi ousl y not ed,  pr i or  t o t he 2004 suspensi on 

At t or ney Ei senber g had been di sci pl i ned f or  pr of essi onal  

mi sconduct  on t hr ee pr evi ous occasi ons.   The di ssent  out l i nes 

t he f act s of  t hose ear l i er  cases i n some det ai l  and expr esses 

t he concer n t hat  At t or ney Ei senber g' s di sci pl i nar y hi st or y 
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" pr ovi des pl ent y of  evi dence t o gar ner  skept i c i sm about  hi s 

r emor se. "   Di ssent ,  ¶48.  

¶18 We shar e t he di ssent ' s concer n about  At t or ney 

Ei senber g' s di sci pl i nar y hi st or y,  as di d t he r ei nst at ement  

r ef er ee.   The number  of  pr i or  di sci pl i nar y pr oceedi ngs i n whi ch 

At t or ney Ei senber g has been i nvol ved,  as wel l  as t he ser i ous and 

unsavor y nat ur e of  some of  t he speci f i c  count s of  mi sconduct  

t hat  he was f ound t o have commi t t ed,  do not  pai nt  a pr et t y 

pi ct ur e.   However ,  At t or ney Ei senber g' s di sci pl i nar y hi st or y was 

t aken i nt o account  when t hi s cour t  i mposed a one year  l i cense 

suspensi on f or  t he most  r ecent  mi sconduct  i n 2004.   We not e,  and 

t he di ssent  concedes,  t hat  At t or ney Ei senber g' s hi st or y of  

di sci pl i nar y pr obl ems does not  di r ect l y af f ect  hi s pet i t i on f or  

r ei nst at ement  of  hi s l i cense t o pr act i ce l aw.   Rat her ,  t he f ocus 

must  be on whet her  At t or ney Ei senber g has sat i sf i ed t he bur den 

i mposed on hi m by SCR 22. 31( 4)  and SCR 22. 29( 4) .   We concl ude 

t hat  he has done so.  

¶19 The di ssent  says,  " i t  i s  [ At t or ney Ei senber g' s]  own 

wor ds dur i ng hi s r ei nst at ement  hear i ng t hat  est abl i sh t hat  he 

f al l s wel l  shor t  of  sat i sf y i ng hi s SCR 22. 31( 1)  r ei nst at ement  

bur den. "   Di ssent ,  ¶48.   As an exampl e t he di ssent  poi nt s t o 

t est i mony pr esent ed at  t he r ei nst at ement  hear i ng r egar di ng an 

i nci dent  t hat  occur r ed wi t h At t or ney Mi chel e For d i n Sept ember  

2003.   At t or ney For d t est i f i ed t hat  i n a t el ephone conver sat i on 

she had wi t h At t or ney Ei senber g whi l e she was wor ki ng i n her  

capaci t y as Ci t y  At t or ney f or  t he Ci t y of  St .  Fr anci s,  af t er  she 

r ef used t o accept  a deal  demanded by At t or ney Ei senber g,  he 
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hur l ed a pr of ane i nsul t  at  her  and sl ammed down t he phone.   

At t or ney Ei senber g di d not  admi t  t o usi ng pr of ani t y but  di d 

concede he made an i nappr opr i at e r emar k.  

¶20 I n expl ai ni ng t he i nci dent  at  t he r ei nst at ement  

hear i ng At t or ney Ei senber g sai d he became upset  wi t h Ms.  For d 

because he was r epr esent i ng an el der l y woman who had no f unds;  

t hat  he handl ed t he mat t er  on a pr o bono basi s;  and t hat  he was 

at t empt i ng t o t al k Ms.  For d i nt o dr oppi ng t he $40 awar d of  cost s  

t hat  Ms.  For d pr oposed as a means of  di sposi ng of  t he case 

because hi s c l i ent  coul d not  af f or d t o pay $40.   At t or ney 

Ei senber g sai d he asked t hat  hi s c l i ent  be al l owed t o per f or m 

communi t y ser vi ce i n l i eu of  payi ng t he $40 and Ms.  For d sai d 

she woul d not  agr ee t o t hat  because i t  was cont r ar y t o st andar d 

pol i cy.   At t or ney Ei senber g t est i f i ed:  

So I  st ar t ed out  by sayi ng,  we' ve got  a st i pul at i on 
her e.   Fi r st  of  al l ,  i s  t her e a pr obl em wi t h i t ,  and 
second,  t hi s l ady has no money.   She' s got  t er r i bl e 
pr obl ems.   She' s an ol der  woman.   I t  wasn' t  her  f aul t .   
I ' d l i ke t o j ust  expl ai n i t  t o you.   And t hen she 
st ar t ed get t i ng on my case.  .  .  .   

And I  t hought  she di d r ai se her  voi ce t o me,  and t he 
mor e she got  upset ,  t he mor e I  got  upset .  .  .  .  

And I  wi sh t hat  I  hadn' t  got  upset ,  and I ' m sor r y t hat  
I  di d.  

¶21 The di ssent  al so poi nt s out  t hat  At t or ney Ei senber g 

cal l ed At t or ney For d t he week bef or e t he r ei nst at ement  hear i ng 

and she sai d she vi ewed hi s comment s t o her  as bei ng 

i nt i mi dat i ng.   Di ssent ,  ¶54.   When asked about  t he phone cal l  he 

pl aced t o At t or ney For d,  At t or ney Ei senber g sai d,  " I  want ed t o 
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t r y t o f i nd out  what  t hi s was about "  and he deni ed any i nt ent  t o 

i nt i mi dat e or  t hr eat en her .   We not e t hat  t he r ei nst at ement  

r ef er ee dr ew no concl usi on r egar di ng At t or ney For d' s per cept i on 

t hat  At t or ney Ei senber g' s comment s wer e an at t empt  t o i nt i mi dat e 

her .   The r ef er ee sai d whi l e At t or ney For d' s per cept i on was 

cer t ai nl y pl ausi bl e,  At t or ney Ei senber g' s deni al  of  any i mpr oper  

i nt ent  was equal l y pl ausi bl e.  

¶22 The di ssent  al so poi nt s t o t est i mony f r om t he 

r ei nst at ement  hear i ng i n whi ch At t or ney Ei senber g sai d he f eel s 

he must  be ver y c i r cumspect  i n hi s pr of essi onal  behavi or  because 

t he OLR had a di f f er ent  set  of  r ul es f or  hi m as compar ed t o 

ot her  at t or neys.   We not e t hat  i n f ur t her  expl ai ni ng t hi s 

st at ement  At t or ney Ei senber g sai d,  " Wel l ,  i t  sur e has f el t  t hat  

way,  but  I ' m not  cr i t i c i z i ng t hem.   I  t hi nk t hat  [ t he OLR]  does 

[ i t s]  j ob. "  

¶23 The excer pt s f r om t he t r anscr i pt  of  t he r ei nst at ement  

hear i ng hi ghl i ght ed by t he di ssent  r eveal  t hat  At t or ney 

Ei senber g was,  i n some of  hi s r emar ks,  cant anker ous and gr ouchy.   

However ,  t hose excer pt s const i t ut e a smal l  per cent age of  t he 135 

pages of  t est i mony pr ovi ded by At t or ney Ei senber g.   A r eadi ng of  

t he ent i r e t r anscr i pt  i ndi cat es t hat ,  at  l east  at  t i mes,  t he 

at mospher e at  t he hear i ng was hi ghl y char ged and t he OLR' s 

counsel  and At t or ney Ei senber g had a number  of  spi r i t ed 

exchanges i n whi ch bot h made somewhat  quer ul ous r emar ks.   

Al t hough we agr ee t hat  At t or ney Ei senber g shoul d have been mor e 

ci r cumspect  i n some of  hi s comment s,  at  t he end of  t he day,  when 

asked by hi s at t or ney whet her  he was r esol ved t o obser ve t he 
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admoni t i ons t hi s cour t  has i ssued i n i t s or der s and r ef r ai n f r om 

conduct  t hat  t he cour t  f i nds of f ensi ve,  At t or ney Ei senber g 

r esponded,  " Wi t h al l  my hear t  and soul .  .  .  .  Wi t h ever y ounce 

of  i nt el l ect  t hat  I  can must er  up. "  

¶24 Whi l e some of  At t or ney Ei senber g' s past  conduct  has 

been f ar  l ess t han exempl ar y—i ndeed,  at  t i mes i t  has been deepl y 

f l awed—he has al r eady been di sci pl i ned f or  t hat  bad conduct .   

The per t i nent  i nqui r i es bef or e us ar e what  was t he st at e of  hi s 

conduct  dur i ng t he t er m of  hi s  suspensi on,  i . e. ,  s i nce Apr i l  

2004;  whet her  he cur r ent l y has a pr oper  under st andi ng of  and 

at t i t ude t owar d t he st andar ds t hat  ar e i mposed upon member s of  

t he bar  and whet her  he wi l l  act  i n conf or mi t y  wi t h t hem;  and 

whet her  he can be saf el y r ecommended t o t he l egal  pr of essi on,  

t he cour t s and t he publ i c.   Af t er  a car ef ul  r evi ew of  t he ent i r e 

r ecor d,  we concl ude t hat  t he answer  t o t hi s quest i on i s " yes. "  

¶25 The r ef er ee speci f i cal l y f ound,  and we agr ee,  t hat  

At t or ney Ei senber g' s conduct  dur i ng t he suspensi on has been 

exempl ar y and above r epr oach.   We al so not e t he r ef er ee' s 

speci f i c  f i ndi ngs t hat  s i nce hi s suspensi on,  At t or ney Ei senber g 

has mai nt ai ned compet ence i n l ear ni ng i n t he l aw by at t endance 

at  numer ous educat i onal  act i v i t i es.   Al t hough t he r ef er ee was 

concer ned t hat  At t or ney Ei senber g has not  expr essed much i n t he 

way of  cont r i t i on,  nor  has he under gone counsel i ng,  nei t her  our  

or der  suspendi ng hi s l i cense nor  t he r ul es gover ni ng 

r ei nst at ement  r equi r e counsel i ng,  and t he r ecor d r eveal s t hat  

At t or ney Ei senber g has expr essed r emor se f or  hi s past  conduct .   
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¶26 Af t er  our  de novo r evi ew of  t he r ef er ee' s concl usi ons 

of  l aw,  i ncl udi ng t he above- r ef er enced st at ement s whi ch wer e 

denomi nat ed f i ndi ngs of  f act ,  we concl ude t hat  At t or ney 

Ei senber g has met  hi s bur den i mposed by SCR 22. 31( 1)  of  

demonst r at i ng by c l ear ,  sat i sf act or y,  and convi nci ng evi dence 

t hat  hi s r esumpt i on of  t he pr act i ce of  l aw woul d not  be 

det r i ment al  t o t he admi ni st r at i on of  j ust i ce or  subver si ve of  

t he publ i c i nt er est .   Accor di ngl y,  we gr ant  At t or ney Ei senber g' s  

pet i t i on f or  r ei nst at ement .   We al so di r ect  t hat  At t or ney 

Ei senber g be assessed t he cost s of  t hi s r ei nst at ement  

pr oceedi ng.  

¶27 When we suspended At t or ney Ei senber g' s l i cense,  we 

r ej ect ed t he r ef er ee' s r ecommendat i on f or  r evocat i on,  sayi ng:   

Gi ven At t or ney Ei senber g' s age,  r evocat i on mi ght  
ef f ect i vel y pr ohi bi t  hi m ever  pr act i c i ng l aw agai n.  
Age i s not  necessar i l y  a mi t i gat i ng f act or .   See I n r e 
Di sci pl i nar y Pr oceedi ngs Agai nst  Fenni g, 227 Wi s.  2d 
379,  595 N. W. 2d 710 ( 1999)  ( 60- day suspensi on i mposed 
f or  70+- year - ol d at t or ney r at her  t han publ i c 
r epr i mand) .   But  under  t hese ci r cumst ances we hope 
t hat  a shor t er  per i od of  f or f ei t ur e wi l l  suf f i ce t o 
det er  ot her  at t or neys f r om engagi ng i n s i mi l ar  
mi sconduct  and mot i vat e At t or ney Ei senber g,  i f  he ever  
r et ur ns t o t he pr act i ce of  l aw,  t o conduct  hi msel f  i n 
an et hi cal  manner ,  wi t hout  except i on.  .  .  .   

Ei senber g,  269 Wi s.  2d 43,  ¶34.   

¶28 I n gr ant i ng At t or ney Ei senber g' s pet i t i on f or  

r ei nst at ement ,  we st r ess t hat  he i s not  bei ng hel d t o a 

di f f er ent  or  hi gher  st andar d of  conduct  t han ot her  at t or neys i n 

t hi s st at e.   Al l  at t or neys l i censed t o pr act i ce i n Wi sconsi n ar e 

hel d t o t he hi ghest  st andar d of  conduct ,  and we expect  not hi ng 

l ess f r om At t or ney Ei senber g.  We al so st r ess t hat  we expect  t he 
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exempl ar y behavi or  whi ch At t or ney Ei senber g has exhi bi t ed dur i ng 

t he per i od of  hi s suspensi on t o cont i nue once he r esumes t he 

pr act i ce of  l aw.    

¶29 I T I S ORDERED t hat  Al an D.  Ei senber g' s l i cense t o 

pr act i ce l aw i n Wi sconsi n i s r ei nst at ed ef f ect i ve t he dat e of  

t hi s or der .  

¶30 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der  Al an D.  Ei senber g shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  t he cost s 

ar e not  pai d wi t hi n t he t i me speci f i ed,  and absent  a showi ng t o 

t hi s cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n t hat  t i me,  

t he l i cense of  Al an D.  Ei senber g t o pr act i ce l aw i n Wi sconsi n 

shal l  be suspended unt i l  f ur t her  or der  of  t he cour t .  

 



No.   2002AP386- D. j pw 

 

1 
 

¶31 JON P.  WI LCOX,  J.    (dissenting).  The cour t  has 

concl uded t hat  At t or ney Al an D.  Ei senber g has sat i sf i ed hi s 

bur den and shoul d be r ei nst at ed t o pr act i ce l aw i n Wi sconsi n.   

Based on hi s behavi or  dur i ng hi s suspensi on,  I  concl ude he has 

f al l en wel l  shor t  of  t he bur den i mposed by SCR 22. 31( 1) .   He 

shoul d not  be r ei nst at ed at  t hi s t i me.   Accor di ngl y,  I  

r espect f ul l y di ssent .  

I .  BACKGROUND 

¶32 Bef or e addr essi ng t he speci f i cs t hat  suppor t  my 

concl usi on t hat  At t or ney Ei senber g shoul d not  be r ei nst at ed,  

backgr ound r el at ed t o hi s hi st or y of  di sci pl i nar y pr obl ems 

pr ovi des a hel pf ul  cont ext .    

¶33 Four  year s af t er  bei ng admi t t ed t o pr act i ce l aw i n 

Wi sconsi n,  At t or ney Ei senber g f i r st  had hi s l aw l i cense 

suspended i n 1970.   St at e v.  Ei senber g,  48 Wi s.  2d 364,  180 

N. W. 2d 529 ( 1970) .   He " pur sued a cour se of  v i ndi ct i ve and 

r eckl ess har assment  and psychol ogi cal  per secut i on agai nst  t he 

Honor abl e John E.  Kr ueger ,  count y j udge of  Mi l waukee count y,  

Wi sconsi n. "   I d.  at  367- 68.   At t or ney Ei senber g hi r ed a pr i vat e 

i nvest i gat or  t o i nvest i gat e Judge Kr ueger .   The cour t  made t he 

f ol l owi ng f i ndi ngs:  

( 1)  That  Al an Ei senber g publ i c l y char ged Judge Kr ueger  
wi t h conduct  ( unspeci f i ed)  f or  whi ch a cr i mi nal  
war r ant  coul d i ssue;  ( 2)  That  Al an Ei senber g pr edi ct ed 
t he Judge woul d r esi gn f or  " per sonal  r easons"  wi t hi n a 
shor t  per i od r at her  t han f ace pr osecut i on;  ( 3)  That  
Al an Ei senber g ar r anged f or  and Sydney si gned checks 
i n payment  of  newspaper  adver t i sement s sol i c i t i ng 
compl ai nt s agai nst  Judge Kr ueger ;  ( 4)  That  i n concer t  
t he def endant s pr essur ed t he Judge unwi l l i ngl y t o 
appoi nt  t hem t o an advi sor y commi t t ee concer ni ng t he 
admi ni st r at i on of  hi s cour t ;  ( 5)  That  i n concer t  t he 
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def endant s f or ced t he Judge t o publ i c l y r ead a pr ess 
r el ease announci ng t hei r  appoi nt ment  f or  t he pur pose 
of  aggr andi z i ng t hemsel ves and demonst r at i ng t hei r  
subj ugat i on of  and t hei r  domi nance over  t he Judge;  and 
( 6)  We f i nd t hat  t he above act s of  t he def endant s 
const i t ut e unpr of essi onal  conduct  t endi ng t o br i ng t he 
cour t s i nt o di sr eput e and cont empt  and t hat  such 
conduct  i s cont r ar y t o t he dut i es of  t he def endant s as 
l i censed at t or neys and i n v i ol at i on of  t hei r  oat hs as 
at t or neys,  t aken pur suant  t o sec.  256. 29,  St at s.  

I d.  at  379.   At t or ney Ei senber g' s " conduct  was of  such 

aggr avat ed nat ur e as t o cause Judge Kr ueger  gr eat  ment al  

suf f er i ng and angui sh,  whi ch cul mi nat ed i n hi s deat h by hi s own 

hand on August  28,  1968. "   I d.  at  368.    

¶34 The pat t er n of  At t or ney Ei senber g r ef usi ng t o accept  

r esponsi bi l i t y  began dur i ng hi s f i r st  di sci pl i nar y pr oceedi ng.   

" Dur i ng t he[ ]  pr oceedi ngs Al an Ei senber g gave t est i mony whi ch 

di r ect l y conf l i c t [ ed]  wi t h t he t est i mony of  13 wi t nesses.   The 

r ecor d show[ ed]  t hat  as t o any t est i mony whi ch suppor t ed t he 

al l egat i ons of  t he compl ai nt ,  Al an r ef ut e[ d]  t he same by 

l abel i ng i t  t o be f al se. "   I d.  at  377.   

¶35 At t or ney Ei senber g had hi s l aw l i cense suspended f or  

t he second t i me i n 1988.   I n r e Di sci pl i nar y Pr oceedi ng Agai nst  

Ei senber g,  144 Wi s.  2d 284,  423 N. W. 2d 867 ( 1988) .   The cour t  

suspended At t or ney Ei senber g f or  t wo year s f or  conduct  st emmi ng 

out  of  t wo cases.   I n t he f i r s t  case,  At t or ney Ei senber g was 

suspended f or :   

havi ng made st at ement s t o t he pr ess pr i or  t o a 
cr i mi nal  t r i al  whi ch concer ned t he char act er ,  
cr edi bi l i t y  and r eput at i on of  t he accused,  whom he 
r epr esent ed,  and hi s opi ni on of  t he evi dence,  t he 
mer i t s of  t he case and t he i nnocence of  hi s cl i ent ;  
havi ng ent er ed i nt o a cont r act  r egar di ng t he 
publ i cat i on r i ght s t o t he st or y of  hi s r epr esent at i on 
of  t hat  cr i mi nal  def endant ;  havi ng par t i c i pat ed i n t he 
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pr epar at i on and f i l i ng of  a c i v i l  compl ai nt  pur por t ed 
t o have been pr epar ed and f i l ed by an i ndi v i dual  pr o 
se i n connect i on wi t h a pendi ng ext r adi t i on pr oceedi ng 
agai nst  hi s c l i ent ;  havi ng f ai l ed t o di scl ose r el evant  
f act s concer ni ng t he l at t er  conduct  i n r esponse t o 
i nqui r i es f r om t he Boar d of  At t or neys Pr of essi onal  
Responsi bi l i t y  i n i t s i nvest i gat i on;  and havi ng made 
of f ensi ve,  undi gni f i ed and di scour t eous r emar ks t o a 
pr osecut or  concer ni ng a wi t ness and i n c l osi ng 
ar gument  t o a j ur y concer ni ng a pr osecut or .    

I d.  at  287.   I n t he second case,  At t or ney Ei senber g " knowi ngl y 

made a f al se st at ement  i nt ended f or  publ i cat i on t hat  t he 

At t or ney Gener al  had wr i t t en hi m t hat  counsel  f or  an adver se 

par t y i n pendi ng l i t i gat i on was char geabl e wi t h f al se swear i ng 

and per j ur y. "   I d.   

¶36 I n suspendi ng At t or ney Ei senber g,  t he cour t  l ament ed 

t hat   

[ b] y t hat  mi sconduct  At t or ney Ei senber g has 
est abl i shed a pat t er n of  at t empt i ng t o i nf l uence 
l i t i gat i on by means pr ohi bi t ed by t he r ul es gover ni ng 
t he conduct  of  at t or neys,  i ncl udi ng mi sr epr esent at i ons 
t o t he cour t  and,  t hr ough t he pr ess,  t o t he publ i c.   
Such abuse of  our  cour t  syst em war r ant s sever e 
di sci pl i ne.   Mor eover ,  as t hi s i s not  t he f i r st  
occasi on we have had t o di sci pl i ne hi m,  At t or ney 
Ei senber g has shown t hat  sever e di sci pl i ne i s needed 
t o i mpr ess upon hi m t he obl i gat i on t o compor t  hi msel f  
i n accor d wi t h t he et hi cal  st andar ds of  t he 
pr of essi on.    

I d.  at  287- 88.    

¶37 At t or ney Ei senber g was publ i c l y r epr i manded i n 1996.   

He f ai l ed t o ar r ange f or  wi ndi ng up hi s pr act i ce wi t hi n 15 days 

of  t he ef f ect i ve dat e of  hi s 1988 suspensi on,  i n v i ol at i on of  

SCR 22. 26( 3) .   I n t hi s case,  At t or ney Ei senber g had unt i l  August  

1,  1988,  t o t er mi nat e hi s pr act i ce.   The Boar d' s i nvest i gat i on 

showed t hat  t he bal ance i n At t or ney Ei senber g' s t r ust  account  on 
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August  31,  1988,  was $39, 011. 75.   The account  was not  c l osed,  

and appr oxi mat el y t wo dozen checks wer e wr i t t en on t he account  

af t er  t hat  dat e.   The l ast  check cl ear ed t he bank i n May of  

1989,  l eavi ng a bal ance of  $34, 771. 65.  

¶38 The Boar d concl uded t hat  At t or ney Ei senber g f ai l ed t o 

act  wi t h di l i gence i n r et ur ni ng cl i ent  f unds t o c l i ent s at  t he 

c l ose of  t hei r  cases.   At t or ney Ei senber g,  as a par t ner  i n a l aw 

f i r m,  al so f ai l ed t o make r easonabl e ef f or t s t o ensur e t hat  t he 

f i r m had i n ef f ect  measur es gi v i ng r easonabl e assur ance t hat  al l  

l awyer s i n t he f i r m conf or med t o t he r ul es of  pr of essi onal  

conduct .   Fi nal l y,  At t or ney Ei senber g f ai l ed t o c l ose out  hi s 

t r ust  account ,  a necessar y st ep i n wi ndi ng up hi s pr act i ce upon 

suspensi on of  hi s l i cense t o pr act i ce l aw.  

¶39 At t or ney Ei senber g' s t hi r d suspensi on,  and f i nal  t o 

dat e,  occur r ed i n 2004.   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Ei senber g,  2004 WI  14,  269 Wi s.  2d 43,  675 N. W. 2d 747.   The 

cour t  suspended At t or ney Ei senber g' s l i cense f or  one year .   The 

cour t  concl uded he engaged i n ni ne count s of  mi sconduct .  

¶40 Two count s i nvol ved a c l i ent  who el ect ed t o have one 

of  At t or ney Ei senber g' s associ at es cont i nue r epr esent i ng her  

af t er  t he associ at e l ef t  At t or ney Ei senber g' s f i r m.   Based on 

t est i mony,  t he r ef er ee f ound t hat  At t or ney Ei senber g had hi s  

st af f  f abr i cat e bi l l i ng st at ement s,  whi ch he i ncor por at ed i nt o 

hi s af f i davi t .   Addi t i onal l y,  t he r ef er ee f ound t hat  At t or ney 

Ei senber g f ai l ed t o sur r ender  t he unear ned r et ai ner  and t he 

cl i ent ' s f i l e i n a t i mel y manner .    
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¶41 Two count s i nvol ved At t or ney Ei senber g submi t t i ng an 

af f i davi t  i n suppor t  of  a Cal i f or ni a appl i cat i on t o appear  pr o 

hac vi ce.   I n t he af f i davi t ,  he i ndi cat ed t hat  he had never  been 

suspended f r om l egal  pr act i ce.   I n f act ,  he had been suspended 

on t wo pr evi ous occasi ons.    

¶42 Two count s ar ose f r om At t or ney Ei senber g act i ng 

i nappr opr i at el y at  a Depar t ment  of  Tr anspor t at i on hear i ng.   He 

t ook over  t he hear i ng,  r ef used t o f ol l ow pr ocedur al  r ul es,  and 

l ef t  wi t h hi s c l i ent  bef or e t he hear i ng was over .   The f ol l owi ng 

excer pt  f r om t he t r anscr i pt  of  t he hear i ng capt ur es some of  hi s 

i nappr opr i at e behavi or :  

Ei senber g:  I ' m goi ng t o conduct  an exami nat i on of  
my cl i ent .  

Exami ner :  You wi l l  ask t he quest i ons af t er  I  ask 
t he quest i ons.  

 Ei senber g:  No,  I  wi l l  make a st at ement .  

Exami ner :   You wi l l ,  I  wi l l  gi ve you— 

Ei senber g:  I ,  I ,  I ' m not  i nt er est ed i n your  
pr ocedur es or  your  r ul es.   I ' m goi ng t o 
make a st at ement  of  expl anat i on.   I ' m 
goi ng t o ask hi m a quest i on,  and t hen 
you can ask hi m what ever  you want .  

Exami ner :  I  can l et  you make a st at ement ,  but  I  
wi l l  ask hi m t he quest i ons f i r st .  

Ei senber g:  I  wi l l  ask hi m t he quest i ons f i r st .  

Exami ner :  Mr .  Ei senber g,  t hi s i s,  t hi s i s t he way 
we do our  hear i ngs ( i naudi bl e) — 

Ei senber g:  Thi s i s t he way I  do your  hear i ngs.  

The hear i ng cont i nued wi t h a s i mi l ar  t one,  unt i l  Ei senber g and 

hi s c l i ent  l ef t  bef or e i t  was over .  
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¶43 Anot her  count  i nvol ved At t or ney Ei senber g ent er i ng 

i nt o a busi ness t r ansact i on wi t h a c l i ent  wi t h whom he had 

devel oped an at t or ney/ cl i ent  r el at i onshi p when assi st i ng t he 

c l i ent  wi t h a bui l di ng code vi ol at i on.   The cl i ent  ent er ed i nt o 

a l i s t i ng cont r act  t o sel l  a pr oper t y t hr ough t he Al an Ei senber g 

Real  Est at e Company.   At t or ney Ei senber g f ai l ed t o advi se t he 

c l i ent  of  t he conf l i c t  of  i nt er est ,  t he c l i ent  was not  gi ven an 

oppor t uni t y t o seek i ndependent  advi ce,  and t he cl i ent  di d not  

wai ve t he conf l i c t  i n wr i t i ng.  

¶44 The f i nal  t wo count s ar ose f r om a cal l  At t or ney 

Ei senber g pl aced t o t he Cor val l i s ,  Or egon pol i ce di spat ch.   He 

t ol d t he di spat cher  t hat  he had a " l i f e or  deat h emer gency"  i n 

demandi ng t o speak wi t h an of f - dut y det ect i ve.   Dur i ng t he phone 

cal l ,  he al so used vul gar  l anguage.   The f ol l owi ng excer pt  f r om 

t he t r anscr i pt  of  t he cal l  capt ur es some of  hi s i nappr opr i at e 

behavi or :  

Ei senber g:  I t ' s  a l i f e or  deat h emer gency;  i f  I  
don' t  get  a cal l  f r om hi m,  you t el l  hi m 
I ' m goi ng t o have hi s badge.  

Di spat cher :  Can I  t el l  hi m what  i t ' s  about ? 

Ei senber g:  You got —I t ' s a l i f e or  deat h emer gency.  

Di spat cher :  Can I  t el l  hi m what  t he emer gency i s? 

Ei senber g:  I  sai d what   

Di spat cher :  I t  may speed up .  .  .  

Ei senber g:  You get  t he asshol e on t he phone,  you 
have hi m cal l  me now.  
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The pur pose of  At t or ney Ei senber g' s cal l  was t o det er mi ne why 

t he det ect i ve had l ef t  a busi ness car d at  t he r esi dence of  

At t or ney Ei senber g' s c l i ent .  

¶45 I n suspendi ng At t or ney Ei senber g f or  one year ,  t he 

cour t  " hope[ d]  t hat  a shor t er  per i od of  f or f ei t ur e [ woul d]  

suf f i ce t o det er  ot her  at t or neys f r om engagi ng i n s i mi l ar  

mi sconduct  and mot i vat e At t or ney Ei senber g,  i f  he ever  

r et ur n[ ed]  t o t he pr act i ce of  l aw,  t o conduct  hi msel f  i n an 

et hi cal  manner ,  wi t hout  except i on. "   Ei senber g,  269 Wi s.  2d 43,  

¶34.  

I I .  EI SENBERG' S FAI LURE TO SATI SFY HI S SCR 22. 31( 1)  BURDEN 

¶46 SCR 22. 31( 1)  i mposes a bur den on an at t or ney seeki ng 

r ei nst at ement .   Among ot her  t hi ngs,  t he at t or ney must  

demonst r at e by c l ear ,  sat i sf act or y,  and convi nci ng evi dence 

" [ t ] hat  hi s or  her  r esumpt i on of  t he pr act i ce of  l aw wi l l  not  be 

det r i ment al  t o t he admi ni st r at i on of  j ust i ce or  subver si ve of  

t he publ i c i nt er est . "   SCR 22. 31( 1) ( b) .   Par t  of  sat i sf y i ng t he 

SCR 22. 31( 1) ( b)  bur den i ncl udes sat i sf y i ng t he r equi r ement s 

under  SCR 22. 29( 4) .   Maj or i t y op. ,  ¶14.    

¶47 I n concl udi ng t hat  At t or ney Ei senber g had sat i sf i ed 

hi s bur den,  t he cour t  f ocused on wher e i t  depar t ed f r om 

agr eement  wi t h t he r ef er ee' s r at i onal e f or  hi s r ecommendat i on.   

Mai nl y,  i t  i ndi cat es t hat  t he r ef er ee made hi s deci s i on based on 

At t or ney Ei senber g nei t her  goi ng t o counsel i ng nor  havi ng a 

sat i sf act or y l evel  of  cont r i t i on r el at ed t o i nci dent s l eadi ng t o 

hi s l at est  suspensi on.   The cour t  poi nt ed out  t hat  t he r ul es 

gover ni ng r ei nst at ement  r equi r e nei t her  and t hat  " t he r ecor d 
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r eveal s t hat  At t or ney Ei senber g has expr essed r emor se f or  hi s 

past  conduct . "   Maj or i t y op. ,  ¶25.  

¶48 At t or ney Ei senber g' s hi st or y al one pr ovi des pl ent y of  

evi dence t o gar ner  skept i c i sm about  hi s r emor se.   Never t hel ess,  

hi s hi st or y of  di sci pl i nar y pr obl ems does not  di r ect l y af f ect  

hi s pet i t i on f or  r ei nst at ement .   Rat her ,  i t  i s  hi s own wor ds 

dur i ng hi s r ei nst at ement  hear i ng t hat  est abl i sh t hat  he f al l s 

wel l  shor t  of  sat i sf y i ng hi s SCR 22. 31( 1)  r ei nst at ement  bur den.   

Some may di smi ss At t or ney Ei senber g' s t est i mony as i ncl udi ng 

some " cant anker ous and gr ouchy"  r emar ks,  maj or i t y op. ,  ¶23,  but  

even a smal l  sel ect i on of  hi s t est i mony f ound i n t he r ecor d 

l eads t o t he concl usi on t hat  he shoul d not  be r ei nst at ed at  t hi s  

t i me.           

¶49 Fi r st ,  At t or ney Ei senber g' s t est i mony at  t he hear i ng 

i l l ust r at es he l acks " a pr oper  under st andi ng of  and at t i t ude 

t owar d t he st andar ds t hat  ar e i mposed upon member s of  t he bar  

and wi l l  act  i n conf or mi t y wi t h t he st andar ds. "  SCR 22. 29( 4) ( f ) .   

A r evi ew of  hi s t est i mony l eaves me concl udi ng t hat  hi s 

under st andi ng of  t he r ul es i s di st or t ed and hi s at t i t ude t owar d 

t hem i s host i l e.   St at ed anot her  way,  he has an i mpr oper  

under st andi ng of ,  and at t i t ude t owar d,  t he r ul es.   

¶50 At t or ney Ei senber g' s at t or ney sel ect ed an i nci dent  

t hat  occur r ed wi t h At t or ney Mi chel e For d f or  At t or ney Ei senber g 
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t o expr ess hi s pr oper  under st andi ng and at t i t ude. 1  At t or ney For d 

appear ed at  At t or ney Ei senber g' s  r ei nst at ement  hear i ng t o oppose 

hi s r ei nst at ement .   She t est i f i ed i n r egar d t o a phone 

conver sat i on t hat  she had wi t h At t or ney Ei senber g when she was 

wor ki ng i n her  capaci t y as Ci t y  At t or ney f or  t he Ci t y of  St .  

Fr anci s.   Accor di ng t o At t or ney For d,  af t er  she r ef used t o 

accept  a deal  demanded by At t or ney Ei senber g he sai d,  " I ' m goi ng 

t o r i p you a new asshol e"  and sl ammed down t he phone.   At t or ney 

Ei senber g di sput ed whet her  he used t he t er m " asshol e, "  but  

conceded t hat  he sai d he was " goi ng t o r i p her  a new one. "    

¶51 I n aski ng about  t he i nci dent  At t or ney Ei senber g' s 

at t or ney sai d:   

We' r e obl i gat ed,  Mr .  Ei senber g,  t o show i n connect i on 
wi t h our  pet i t i on t hat  you' r e mi ndf ul  of  t he r ul es 
t hat  ar e—t hat  bi nd l awyer s and ar e r esol ved t o conf or m 
your  conduct  t o t hem.   And wi t h r espect  t o t hi s phone 
cal l  wi t h Mi chel e For d—I ' d l i ke t o have you t el l  t he 
Ref er ee what  you can about  t he ef f ect  of  t he 
suspensi on on your  at t i t ude t owar ds t hose ki nds of  
i nt er changes and t he l i kel i hood t hat  t hey' r e goi ng t o 
r ecur .   

At t or ney Ei senber g began hi s r esponse by sayi ng t he f ol l owi ng:  

" Wel l ,  t he ef f ect  of  t he suspensi on t o me f el t  l i ke an at om 

                                                 
1 At t or ney Ei senber g' s t est i mony r el at i ng t o t he i nci dent  

wi t h At t or ney For d hi ghl i ght s hi s i mpr oper  under st andi ng of ,  and 
at t i t ude t owar d,  t he r ul es.   Al t hough t he i nci dent  i t sel f  r ai ses 
uni que concer ns,  my f ocus i s on hi s t est i mony.   The maj or i t y 
opi ni on,  i n r eact i ng t o t hi s di scussi on of  t he t est i mony,  
f ocuses el sewher e.   Speci f i cal l y,  t he maj or i t y not es t hat  
At t or ney Ei senber g was r epr esent i ng a poor  el der l y woman on a 
pr o bono basi s.   Maj or i t y op. ,  ¶20.   I  r espect  At t or ney 
Ei senber g' s pr o bono wor k,  but  t hat  does not  change t he f act  
t hat  hi s t est i mony hi ghl i ght s hi s i mpr oper  under st andi ng of ,  and 
at t i t ude t owar d,  t he r ul es.  
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smasher  on a t set se f l y ,  and I ' m t he t set se f l y . "   He concl uded 

hi s r esponse wi t h,  

I  wi l l  t el l  you t hat  I ' ve had di scussi ons wi t h [ my 
at t or ney] ,  who' s t ol d me t hat  i f  i n conf essi on wi t h my 
pr i est ,  I  l ook at  t he pr i est  and I  say,  You' r e an 
asshol e,  I  st and a good chance of  dr awi ng a Bar  
compl ai nt  because t her e' s pr obabl y a new set  of  r ul es 
f or  me.  

At t or ney Ei senber g chose t o say he has a uni que set  of  r ul es 

appl i ed t o hi m,  r at her  t han di scussi ng hi s under st andi ng and 

appr eci at i on of  t he r ul es of  pr of essi onal  conduct .    

¶52 Maybe i f  t hi s wer e an i sol at ed comment  I  coul d be 

convi nced t hat  At t or ney Ei senber g was mer el y maki ng an 

exagger at ed comment  f or  ef f ect .   Yet ,  t hi s was not  an i sol at ed 

comment .   At t or ney Ei senber g r epeat edl y f or war ded hi s di st or t ed 

vi ew t hat  a di f f er ent  set  of  r ul es appl i ed t o hi s conduct .   When 

t he Of f i ce of  Lawyer  Regul at i on ( OLR)  at t or ney cr oss- exami ned 

At t or ney Ei senber g,  t he f ol l owi ng exchange occur r ed:  

OLR:  Mr .  Ei senber g,  you ment i oned i n your  
t est i mony t hat  you f eel  you have t o be 
ver y c i r cumspect  i n t er ms of  your  
pr of essi onal  behavi or  because t her e' s 
a,  quot e,  " new set  of  r ul es f or  you, "  
end of  quot e— 

Ei senber g:  Ri ght .  

OLR:    - - do you r emember  t hat  t est i mony? 

Ei senber g:  I t ' s  accur at e,  t oo.  

OLR:  I n a sense you' r e t el l i ng t hi s Ref er ee 
and us and ever yone her e t hat  t her e' s a 
di f f er ent  set  of  pr of essi onal  code 
r ul es f or  Al an Ei senber g as compar ed t o 
al l  ot her  at t or neys? 

Ei senber g:  Ther e sur e i s.  
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OLR:    Ther e i s? 

Ei senber g:  Yes,  t her e i s.  Yes.  I t ' s  cal l ed St at e 
of  Wi sconsi n Of f i ce of  Lawyer  
Regul at i on ver sus Al an Ei senber g.   
Those ar e t he r ul es.   That ' s  t he l aw of  
t he l and.   That ' s t he case t hat  
di ct at es what  I  must  do,  how I  must  
behave.   That ' s t he r ul e of  me.   

Wi t h such a di s t or t ed vi ew of  t he r ul es of  conduct ,  I  cannot  

agr ee wi t h t he cour t  t hat  At t or ney Ei senber g has sat i sf i ed hi s 

bur den of  pr ovi ng t hat  he " has a pr oper  under st andi ng of  and 

at t i t ude t owar d t he st andar ds t hat  ar e i mposed upon member s of  

t he bar  and wi l l  act  i n conf or mi t y wi t h t he s t andar ds. "   SCR 

22. 29( 4) ( f ) . 2    

¶53 At t or ney Ei senber g' s f ai l ur e t o exhi bi t  a pr oper  

under st andi ng of ,  and at t i t ude t owar d,  t he r ul es of  pr of essi onal  

conduct  al one shoul d be enough f or  t hi s cour t  t o not  r ei nst at e 

hi m.   Never t hel ess,  hi s behavi or  l eadi ng up t o hi s r ei nst at ement  

hear i ng r ai ses quest i ons about  whet her  hi s conduct  has been 

" exempl ar y and above r epr oach, "  SCR 22. 29( 4) ( e) ,  and he can 

" saf el y be r ecommended t o t he l egal  pr of essi on,  t he cour t s and 

                                                 
2 The maj or i t y opi ni on poi nt s out  t hat  At t or ney Ei senber g 

went  on t o expl ai n t he di f f er ent  set  of  r ul es t hat  appl y t o hi m,  
st at i ng,  " ' Wel l ,  i t  sur e has f el t  t hat  way,  but  I ' m not  
cr i t i c i z i ng t hem.   I  t hi nk t hat  [ t he OLR]  does [ i t s]  j ob. ' "   
Maj or i t y op. ,  ¶22.   I n t he r emai nder  of  hi s r esponse t o t he OLR 
at t or ney he sai d t he f ol l owi ng:  " I n your  case when I  sai d t o be 
per f ect l y honest ,  you made a sar cast i c comment  t o me;  i n 
essence,  cal l i ng me a l i ar  bef or e I  t est i f i ed.   So t hat  i sn' t  
somet hi ng t hat  I  woul d ever  be abl e t o get  away wi t h,  but  you 
can.   I  coul d never  get  away wi t h i t . "   I  dr aw no concl usi on 
r el at ed t o t he s i ncer i t y of  At t or ney Ei senber g' s compl i ment  of  
t he OLR.   However ,  i n cont ext ,  At t or ney Ei senber g' s i sol at ed 
compl i ment  of  t he OLR does not  of f set  hi s ot her wi se i mpr oper  
under st andi ng of  t he r ul es of  conduct .     
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t he publ i c as a per son f i t  t o be consul t ed by ot her s and t o 

r epr esent  t hem, "  SCR 22. 29( 4) ( g) .  

¶54 At t or ney Ei senber g' s conduct  l eadi ng up t o t he hear i ng 

was descr i bed as i nt i mi dat i ng.    The week bef or e At t or ney For d 

appear ed at  t he r ei nst at ement  hear i ng i n opposi t i on t o At t or ney 

Ei senber g' s r ei nst at ement ,  At t or ney Ei senber g cal l ed her .   

Accor di ng t o At t or ney For d,  At t or ney Ei senber g sai d,  " You know,  

I ' m good f r i ends wi t h your  l aw f i r m. "   At t or ney For d st at ed t hat  

" dur i ng t he cour se of  [ t he]  conver sat i on,  I  st ar t ed t o f eel ,  you 

know,  I  got  t he di st i nct  i mpr ess i on t hat  t her e was an at t empt  t o 

i nt i mi dat e me. "    

¶55 The i nt i mi dat i ng phone conver sat i on wi t h At t or ney For d 

al one may not  be enough f or  t hi s cour t  t o not  r ei nst at e hi s 

l i cense,  but  i t  i ndi cat es concer n about  hi s conduct  dur i ng hi s 

suspensi on.   At  t he ver y l east ,  i t  makes me hesi t at e t o j oi n an 

opi ni on t hat  dec l ar es t hat  At t or ney Ei senber g' s conduct  has been 

" exempl ar y and above r epr oach. "  

¶56 Rel at ed t o saf el y r ecommendi ng At t or ney Ei senber g t o 

t he l egal  pr of essi on,  cour t s and cl i ent s,  hi s t est i mony at  hi s 

r ei nst at ement  hear i ng i ndi cat es he i s i l l - equi pped t o r et ur n t o 

hi s pr act i ce.   Speci f i cal l y,  he t est i f i ed t hat  dur i ng hi s 

suspensi on he " at t empt ed t o st ay i nvol ved i n const r uct i ve t hi ngs 

t hat  woul d keep hi m out  of  t r oubl e .  .  .  i n act i v i t i es t hat  

woul d not  be adver sar i al . "   He f ocused on r eal  est at e,  whi ch he 

descr i bed as " negot i at i ng and br i ngi ng peopl e t oget her .   I t  

doesn' t  i nvol ve get t i ng peopl e of f  of  anyt hi ng or  advocat i ng f or  

t he def ense of  peopl e or  anyt hi ng l i ke t hat  or  pl ai nt i f f s or  
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ci v i l  cases or  anyt hi ng.   I t ' s  j ust  t he opposi t e.   So t hat ' s one 

of  t he t hi ngs t hat  I  spent  a gr eat  deal  of  t i me. "   He al so sai d 

t he f ol l owi ng about  hi s l at est  suspensi on:  " i t ' s  br ought  me t o 

t he r eal i zat i on t hat  when peopl e do t hi ngs t o s t r ess me out ,  I  

can' t  handl e [ t hem]  t he way [ I  di d]  when I  was younger .   I ' m 

much mor e st r essed out  now about  t hese ki nds of  t hi ngs t han I  

was when I  was a younger  man. "  

¶57 For  a per son t hat  has such a di sast r ous hi st or y wi t h 

di sci pl i nar y pr obl ems,  t hi s i s  mor e t han a l i t t l e t r oubl i ng.   

When he was a " younger  man"  he got  suspended onl y f our  year s 

af t er  bei ng admi t t ed t o pr act i ce l aw f or  behavi or  t hat  i s  

not hi ng shor t  of  of f ensi ve.   The of f ensi ve behavi or  he exhi bi t ed 

as a " younger  man"  has r emai ned a hal l mar k of  hi s pr act i ce of  

l aw f or  al most  40 year s.   A di st r i ct  at t or ney,  i n expl ai ni ng why 

he had made t he ef f or t  t o oppose At t or ney Ei senber g' s 

r ei nst at ement ,  sai d,  " i t ' s  hi s l ack of  c i v i l i t y .   I t  i s  hi s 

abr asi ve appr oach. "      

¶58 I f  he has avoi ded al l  adver sar i al  s i t uat i ons dur i ng 

hi s suspensi on,  and get s mor e st r essed out  now t han when he was 

younger ,  i t  seems di f f i cul t  t o concl ude t hat  At t or ney Ei senber g 

has sat i sf i ed hi s bur den of  pr ovi ng t hat  he " can saf el y be 

r ecommended t o t he l egal  pr of essi on,  t he cour t s and t he publ i c 

as a per son f i t  t o be consul t ed by ot her s and t o r epr esent  t hem 

and ot her wi se act  i n mat t er s of  t r ust  and conf i dence and i n 

gener al  t o ai d i n t he admi ni st r at i on of  j ust i ce as a member  of  

t he bar  and as an of f i cer  of  t he cour t s. "   SCR 22. 29( 4) ( g) .  
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I I I .  CONCLUSI ON 

¶59 Based on At t or ney Ei senber g' s own wor ds at  hi s  

r ei nst at ement  hear i ng,  he f ai l ed t o sat i sf y hi s SCR 22. 31( 1)  

bur den.   Fi r st ,  he has an i mpr oper  under st andi ng of  t he r ul es 

t hat  appl y t o at t or neys.   Second,  he f ai l ed t o exhi bi t  exempl ar y 

conduct  dur i ng hi s suspensi on.   Fi nal l y,  he cannot  be saf el y 

r ecommended t o t he pr of essi on,  t he cour t s,  or  c l i ent s .   

Accor di ngl y,  he shoul d not  be r ei nst at ed at  t hi s t i me.   I  

r espect f ul l y di ssent .  

¶60 I  am aut hor i zed t o st at e t hat  Just i ces N.  PATRI CK 

CROOKS and PATI ENCE DRAKE ROGGENSACK j oi n t hi s di ssent .  
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